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Regular Meeting 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, October 9th, 1957, 8:00 P. M. 


123 Remsen Street, 
Brooklyn 1, New York 


PROGRAM OF MEETING 
1. Reception of New Members. 


2. Installation of newly elected officers. Hon. Maximillian Moss, 
Surrogate of Kings County, will act as the installing officer. 


3. Presentation of scroll to Robert S. Fleckles, past president. 


4. Presentation of scrolls of appreciation to Thomas J. Todarelli 
and Benjamin R. Raphael, producers of the spring musical comedies. 


5. Mr. Louis Waldman will make a brief report on the recent 
London meeting of the American Bar Association. 


6. The Committee on Judiciary of which Mr. George C. Wilder- 
muth is Chairman will report on the candidates for judicial office and 
District Attorney at the November election. 


7. The Committee to cooperate with the Temporary State Commis- 
sion on the Constitutional Convention, of which Mr. Orrin G. Judd is 
Chairman, will report on the question of holding a Constitutionaal Con- 
vention which is to be voted upon at the November election. 


8. Sound and Color moving picture of a brain operation performed 
at the Iowa State Hospital and Medical School. 
Thirty minute running time. See page 2. 


9. Refreshments. 





NOTICE 


Arrangements have been made with fellow member Ralph Masters 
to use the private dining room of the Hamilton Restaurant, 163 Remsen 
Street, for dinner before the meeting for all members who wish to do so. 
Dinner will be ordered from the regular menu of the restaurant. Call 


either the Hamilton, Ulster 5-2973, or the Association office, Main 4-0675, 
for reservations. 


Brain Operation Film 


There will be a color and sound film showing of an actual 2% hour 
brain operation performed by Russell Meyers, Professor of Neuro-sur- 
gery and the chief Neuro-surgeon of the Iowa State Hospital and Medical 
School. Film running time is thirty minutes. 


Mr. Michael Leiter, chairman of our Trials and Appeals Section, has 
personally viewed this film and procured the same through the courtesy 
of the Neuro-Surgery Division of the Iowa State Hospital and Medical 
School. Mr. Leiter is of the judgment that the film is of inestimable 
value to the members of the legal and medical professions and also to 
all those interested in neuro-anatomy. 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
purpose of furnishing information to its members of the activities of the 
Association. 


Articles appearing in the Barrister should be considered as the views 
of the respective authors and do not necessarily carry the endorsement 


of the Association. 
Editorial Board 
LOUIS E. SCHWARTZ, Chief Editor 
GLADYS M. DORMAN STANLEY KREUTZER 
MAXINE DUBERSTEIN THEODORE PEARLE 
K. FREDERICK GROSS MARGARET R. RUGGIERO 


The Brooklyn Barrister is published monthly, October through May, 
by the Brooklyn Bar Association, at 123 Remsen St., Brooklyn 1, N. Y. 
Second-Class mail privileges authorized at Brooklyn, New York. Sub- 
scription price is $1.50 per year. 
















COMING EVENTS 


COMMITTEE ON COOPERATION WITH YOUNG LAWYERS 
OCTOBER 24, 1957, 8 P.M. 


Cor. Witt1AM W. Kiernman, former Assistant District Attorney, 
Kings County, now specializing in the trial of criminal actions on behalf 
of the defendant, will address the meeting sponsored by the Committee 
on Cooperation with Young Lawyers on the topic of “Magistrate’s 
Court, Special Sessions and County Court Trial Practice and Procedure”. 
The meeting will be held on October 24, 1957 at 8 P.M. at the Brooklyn 
Bar Association Building. All members of the Bar and their guests 
are invited. 


* * 


NOVEMBER 21, 1957, 8 P.M. 

Lours E. Schwartz, Esq., author of “Trial of Automobile Accident 
Cases” and “Accidents in Buildings” etc., who specializes in the trial of 
negligence cases, will address the meeting sponsored by the Committee 
on Cooperation with Young Lawyers on November 21, 1957 at 8 P.M. 
at the Brooklyn Bar Association Building on the topic of “The Trial and 
Preparation of a Negligence Action”. 

The Chairman of the Committee under whose auspices the meetings 
are sponsored is, SAMUEL LEVITT. 


* 

























Association Meetings 
Meetings of the Association will be held on the following dates: 


November 13, 1957 February 13, 1958 

December 5, 1957 (Annual Dinner) March 12, 1958 

January 8, 1958 April 9, 1958 
May 14, 1958 


Please insert this correction on page 2 of your membership directory. 


PROPOSE A FRIEND FOR MEMBERSHIP IN 
THE ASSOCIATION 


Aathre MRED 000.6 biic's Be asides $25. per year 
Active Membership up to 10 years in practice ...... 12. per year 
Junior Membership, first 5 years of practice ...... 5. per year 


All facilities, including use of law library, available to all members. 
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The 


President’s 


Page 


—by LOUIS J. MERRELL 


It is one of the great traditions of American justice that every ac- 
cused is entitled to have the assistance of counsel for his defense. This 
right is guaranteed as against the Federal Government by the explicit 
language of the Sixth Amendment, and is protected, in so far as State 


procedure is concerned, by the due process clause of the Fourteenth 
Amendment. 


On August 16, 1957, Col. Rudolf Ivanovich Abel, arrested in this 
country as a Soviet spy, appeared before Judge Abruzzo in the United 
States District Court, and stated that he had not been able to obtain an 
attorney and wished the court to assign counsel recommended by a bar 
association. The case was one that might well attract international atten- 
tion to the American system of justice, and Judge Abruzzo was desirous 
not only that the accused should have counsel of unquestioned competence, 
but that the attorney selected to conduct the defense should be one who 
accepted the burden willingly and of his own free choice. 


Judge Abruzzo turned to the Brooklyn Bar Association for sugges- 
tions, and as a result of the unanimous recommendation of its officers, 
appointed a distinguished member of this Association, James B. Donovan 
of the firm of Watters & Donovan, as Chief Counsel, and a former 
Brooklynite, Arnold G. Fraiman of the firm of Dewey, Ballantine, 
Bushby, Palmer & Wood, as Associate Trial Counsel. Public and pro- 
fessional response to these appointments has been most gratifying and 
the Brooklyn Bar Association is glad to have had a part in screening and 
recommending both these attorneys. 
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Judge Abruzzo is to be congratulated for the method adopted by 
him in making these appointments, and the attorneys and their respective 
law firms are to be congratulated for accepting a difficult and perhaps un- 
welcome task in the best traditions of the American bar. Mr. Donovan, 
who interrupted his vacation to accept his appointment, has announced 
that both he and Mr. Fraiman will render their services gratis, and that 


the legal fees paid by defendant, who is possessed of adequate means, 
will be donated to charity. 


The first task facing a new President is to appoint the chairman and 
members of committees who will function during his term of office. It 


BROOKLYA’S y Ly 


“DIME 
SAVINGS BANK OF BROOKLYN 


DOWNTOWN........0.0000000 Fulton Street and DeKalb Ave. 
BENSONHURST............... 86th Street and 19th Avenue 
Ave. J and Coney Island Ave. 
Mermaid Ave. and W, 17th Se, 
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seems to me it would be well to have a rule or by-law, similar to that 
obtaining in other associations, which would limit the tenure of committee 
members (with some necessary exceptions) to three years and require 
one-third of each committee to be changed every year. Such a rule has 
the merit of gradually bringing new blood into each committee without 
disrupting its organization and functioning, while at the same time 


spreading the opportunity for committee service among a larger number 
of members. 


In appointing the 60-odd committees of this Association I have tried 
to introduce some rotation in office in most of the committees, and to 
involve a larger number of members, including some new members, in 
committee work. I sincerely hope that each committee chairman will 
call one or more meetings of his committee during the course of the 
coming year, and I intend to provide space in the Barrister for brief 


reports from time to time on the program and activities of each com- 
mittee. 


Last year arrangements were made for members to dine together 
downtown on the night of Association meetings. The idea was hailed 
as an excellent one, but its implementation presented some difficulty. Un- 
fortunately the House of the Association is not equipped for furnishing 
a hot meal, and the use of the upstairs dining room in Joe’s restaurant 
did not prove popular. This year the Hamilton Restaurant on Remsen 
Street, owned and operated by a member of this Association, has agreed 
to serve a menu dinner to members in its private dining rooms at its 
regular restaurant prices, and committees wishing to hold an informal 
dinner meeting on Association meeting nights, or other groups desiring 
to sit together, may reserve separate tables for that purpose. Since one 
of the objects of the Association, as stated in its charter, is “to cherish 
the spirit of brotherhood” among its members, it is hoped that these new 
arrangements will be acceptable to the membership and that reservations 
for dinner will be made in sufficient numbers to warrant a continuation 
of the experiment. While we cannot hope to provide in Brooklyn in the 
near future the superlative dinner environment of the English Inns of 
Court, the habit of dining together once a month may prove to be a 
modest first step in that direction. 

















i i lid 


Court Street Echoes —by MAXINE K. DUBERSTEIN 


GOLF—TENNIS—GIN RUMMY—PINOCHLE, and Just Plain Fun! 


Reserve September 11, 1958!! That’s the date for our next Golf 
Outing. Everybody had such a good time a few weeks ago at the Pine 
Hollow Country Club in East Norwich, L. I. that Louis Brass’ Com- 
mittee reserved for next year right on the spot. The facilities were A-1. 
Dinner was excellent. Why, even the caddies were spoken of in superla- 
tive terms. As if that weren’t enough, Tom TopareELL1, who wrote and 
directed our two annual musicals, improvised a song which was delivered 
by a quintet consisting of himself, BEN RAPHAEL, TRAvERS Devin, Frep 
Keck and Lov Brass. 
















In addition to the trophies awarded at another recent golf tourna- 
ment and dinner party, jammed with lawyers, there were door prizes for 
the holders of lucky numbers—much laughter when the representative of 
well-known title company won a handsome leather suitcase. It was the 
prize donated by a rival title company. The new brief case I’m sporting 
is a City TITLE prize, and more laughter came as it was admired by 
Howarp MisspacH of TitLE GuaARANTEE. Cart ScHiitr—Cari 
ScHLITT—, just had to mention Carl, even though he has nothing to do 
with this item being one of our popular members and an officer of Home 
TITLE. 


ATTENTION: COMMITTEE ON INCREASE OF MEMBERSHIP 


Howarp RuBeEnsTEIN is better known in the political whirl as an 
excellent public relations counsellor, following in the footsteps of his 
Dad, Sam “Rusy” RuspensTEIn of the Herald Tribune. We hope 
Howard will join the Barrister staff one of these days. We were 
amazed to discover that he’s a second year night student at St. John’s 
Law School, and, take note, on a scholastic scholarship. 













ATTENTION: COMMITTEES ON LEGAL EDUCATION AND 
PROFESSIONAL EMPLOYMENT 


Committee Chairman, Rev. Joseph T. TINNELLY and CHARLIE ~ 
Bucuner, (and/or Messrs. Crews and SHARKEY and BERNHARDT) 
you’ve got some planning to do for future sessions: The Career Clinic 
for Freshman at St. John’s University, Long Island Division, gives us a 
picture of things to come. In the class on “Politics as a Career” there 
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THE ABILITY TO USE YOUR 
KNOWLEDGE 


Your most important asset! 


Make provision for disability income during the time 
accident or illness interrupts your earning capacity. 
Protect your “stock in trade” with the Group Plan of 
Accident and Sickness insurance recommended by your 
association and underwritten by The United States 
Life Insurance Company in the City of New York. 


The present policy with its increased coverage pro- 
vides a splendid nucleus or supplement to your per- 
sonal program. 


All claim benefits will be paid in addition to any other 
coverage you may have. 


All active members under age 70 may apply for con- 
sideration. 


Contact Your Administrators Today . . . 


TER BUSH & POWELL, INC. 
SCHENECTADY NEW YORK, N. Y. BUFFALO 
N. Y. 342 MADISON AVE. 
MUrray Hill 2-7895 


Ter Bush & Powell, Inc. 
342 Madison Avenue 
New York 17, N. Y. 


Please send me your latest brochure giving the pertinent details of the 
Brooklyn Bar Association Income Protection Plan, or have one of your 
representatives call me. 














were some forty students. A request for a show of hands indicated 
over thirty plan to become lawyers. 


WELCOME HOME 


















BrooKLyNn Bar members left by plane and ship as tourists and con- 
ventioners this summer. Officers, Members, Judges, even a fair pro- 
portion of the gals made the trip. From all reports, the BBA good will 
ambassadors should have been hired by our State Department; President 
Louis J. Merrett, Hon. Atpert Conway, Hon. CHartes E. Murpuy, 
Rev. JosepH TINNELLY, Harotp J. Batty, EstHer R. Brause, TRAVERS 
Deviin, BERNADETTE DoLan, Mitton FLetss, STANLEY KREUTZzER, 
PauLINeE J. Matter, Lea S. Sincer, Smney F. Stroncin, Cari 
Scuuitt, Professors CHarLes Sparacio, Harotp F. McNiece and 
Epwarp Re, and Louis WALDMAN were among our representatives. 


It wasn’t all parties and sightseeing for our famed Appellate Divi- 
sion Judge Murpny. His Honor took a course at the University of 
London. Subject: History of the English Law and Jurisprudence— 
A Study of Modern Tendencies. (We hope we can prevail upon Judge 
Murphy to give us a resume of his findings in Europe. Look to the 
next issue.) 


PROUD POPPAS 


Louie Brass’ daughter, M1LLtcent Brass PELLE is up from Florida 
for a visit. Her sunny smile is a good advertisement for practicing in 
Florida. Mil and her husband Mrxe remain members of the BBA. 





















Cares E. Bernstern’s son AARON “Cappy” BERNSTEIN is await- 
ing the results of that last Bar Examination. Meanwhile, Charlie has a 
terrific law clerk and we have a prospective member. 


APPLAUSE FOR MEMBERS IN THE NEWS 


ELLiott KAHENER moved up to Acting Chief Assistant U. S. Attor- 
ney, E. D.; RicHarps W. HANNAH sworn in to a second term as Presi- 
dent of the Protestant Lawyers Association while Deputy Hospital Com- 
missioner Maurice H. MatzkIn goes into his second term as President 
of the Brooklyn Lawyers Club of Federation of Jewish Philanthropies 
and Jonn H. Kearney started his term as President of the Catholic 
Lawyers Guild of the Diocese of Brooklyn; Sot S. REIsBerc is the new 
Calendar Clerk at the County Court. 





9 


Advance Sheet Quiz —by K. FREDERICK GROSS 


1. When Court awards custody of child to her mother, is it to be 
inferred that it recommends her for a “Model Mother” award? 


( ) Yes ( ) No 


2. Should attorney be disbarred after conviction of systematic prac- 
tice of using slugs in City parking meters? 


( ) Yes ( ) No 


3. Testamentary trust provided that on death of testator’s son, son’s 
heirs should take. Where statute provided that adopted person is re- 
garded as heir, will the wife of testator’s son inherit, son having adopted 
his wife? ( ) Yes ( ) No 


4. Does act of federal agent taking tape recording of telephone talk 
with defendant, by holding a microphone near receiver, violate the 
Federal wiretapping act? ( ) Yes ( ) No 


5. Does conviction of attorney for willfully and knowingly failing 
to file federal income tax return involve moral turpitude warranting dis- 
barment ? ( ) Yes ( ) No 


6. Is United States liable for death of decedent, killed by being 
struck by falling airplane part, the Army Pilot having flown into a 
thunderstorm which wrecked the plane? 

( ) Yes ( ) No 


7. Is landlord liable to municipality for water used on premises by 
his tenant, tenant having tapped water main without knowledge of land- 
lord or municipality? ( ) Yes ( ) No 


8. May a legatee recover damages from a notary public who drew 
a will and caused it to be improperly executed and which thereafter 
failed of probate? ( ) Yes ( ) No 


9. Does conviction of attorney for felony for filing false, but not 
fraudulent, federal income tax returns warrant censure and suspension 
for three months? ( ) Yes ( ) No 


10. Where pedestrian is struck by car at crossing, is it error to 
refuse to charge Traffic Regulations establishing a “clear and substantial 
right of way over any driver”? ( ) Yes ( ) No 

(Answers at page 16) 
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“The Duffers’ Lament’’—by THOMAS J. TODARELLI 


(InsprreD By Our GoLF OuTING.) 
(To be sung to the tune of “The Whiffenpoof Song’) 


We all started playing golf some 47 years ago 

At a time when coats and knickers were in style 

We all took a thousand lessons from the ever ready pro 
Who then boasted that from us he made his pile. 


We bought every book on golfing and we read them 
thru and thru 

We soon found out what it was that we did wrong 

We're bedraggled, tired and frowsy 

And in fact we’re just plain lousy 

That is why we sing to you this plaintive song: 


We're poor duffers all, so unhappy we Oh Oh Oh 

Can there be any hope for such as we No No No 
We face each round with confidence 

Slow on the pack swing— That makes good sense. 

Bang— There’s the ball o’er the g-d fence 

Oh Oh Oh. 


We came up to old Pine Hollow and we vowed that we 
would show 

All you members of the bar what we could do 

We all figured if we took it very easy nice and slow 

That our prowess would amaze tough birds like you. 


So we got out on the first tee and we took a 
practice swing 

Ready then to hit the ball both far and long 

But we cannot get around it 

Oh our ball they’ve never found it 

That is why we sing to you our mournful song. 


We're poor duffers all, so unhappy we 
Oh Oh Oh 

Can there be any hope for such as we 
Oh Oh Oh 

Nobody knows how hard we try 
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We dig right im to do or die 
Why do we play golf— oh why, oh why 
Oh Oh Oh 


We know our golf has many a flaw 
Much worser golf you never saw 

We oughta stick to the practice of law 
Oh— Oh— Oh 


CAREER OPPORTUNITIES—THE JUDGE ADVOCATE 
GENERAL’S CORPS, UNITED STATES ARMY 


It is news when the nation’s—and probably the world’s—largest law 
firm announces that it has career opportunities available under circum- 
stances assuring a good income and stimulating cases of the first magni- 
tude to be handled throughout the world, from Honolulu to Paris, from 
Fairbanks to Rio de Janeiro, and from New York to Manila and Istanbul. 
Yes, travel expenses paid for the family too, as well as reasonably early 
retirement on pay which permits of dignified leisure or of the pursuit of 
hobbies and special personal projects. 


The foregoing is not a flight of fancy, but a succinct and reasonably 
accurate description of the career opportunities in The Judge Advocate 
General’s Corps, United States Army. There are merged in that Corps 
two of the oldest and most honored professions, the law and the pro- 
fession of arms. 


Further information on appointments in The Judge Advocate Gen- 
eral’s Corps of the Regular Army or in The Judge Advocate General’s 
Corps Reserve is readily available upon request directed to the Military 
Personnel Division, Office of The Judge Advocate General, Department 
of the Army, Washington 25, D. C. 


PROPOSE A FRIEND FOR MEMBERSHIP IN 
THE ASSOCIATION 


Active Membership 
Active Membership up to 10 years in practice 
Junior Membership, first 5 years of practice 


All facilities, including use of law library, available to all members. 
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Cemetery Law — Perpetual Care 


—by THEODORE D. OSTROW* 
Former Director of the Division of Cemeteries, State of New York 


The term “perpetual care” has been much abused in its applica- 
tion to the maintenance of a grave or plot. The implication in the phrase 
is that the cemetery will care for the burial place in perpetuity. Even 
many lawyers are under this impression. It is erroneous. 


Plot owners may receive communications from a cemetery request- 
ing additional funds to supplement monies already on deposit for per- 
petual care. They rush to the cemetery filled with outrage and con- 
sternation, loudly proclaiming that they or their ancestors many years ago 
deposited a sum of money for which the cemetery promised to furnish 
perpetual care. Patiently the plot owner is informed that the contract 
provides for the cemetery to give such maintenance as the income from 
the perpetual care fund will permit. The cemetery representative fur- 
ther points out that a sum of money placed with the cemetery a long 
time ago cannot keep pace with the inflationary spiral and that the cost 
of labor, material, overhead, etc. has more than preempted the limited 
income yield of the sum on deposit, and that such sum must be brought 
up to date in order to meet current costs. Some cemeteries as far back 
as 25 or 50 years received sums not exceeding $100.00 for the care of 
plots containing eight graves or more. Under present day yields, allow- 
ing as much as 5% return, it is apparent that an income of $5.00 per 
annum will hardly suffice for care purposes. Several times during the 
year the plot must be cleaned, the grass must be cut, weeded or sodded 
as the occasion requires and gravestones must be cleaned or repaired. If 
there are flowers, they must be attended to. 


A reading of the statute under New York State Law will show 
the following (Sec. 91 Membership Corporations Law) : 


“Perpetual care of lots. Upon the application of a prospective 
purchaser of any lot, plot or part thereof and upon payment of 
the purchase price and the amount fixed as a reasonable charge for 
the perpetual care of any lot, plot or part thereof, every cemetery 


* Mr. Ostrow was formerly an Assistant Attorney General of the State of New 
York and in 1948 conducted the State wide cemetery investigation. In 1949 he was 
appointed Director of the Division of Cemeteries, a newly formed unit which was 
then created to regulate the activities of cemeteries in the State of New York, and 
served in that position until May 1956. He is now a member of the firm of 
Rubinton & Coleman. 
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corporation shall include with the deed of conveyance an agree- 
ment perpetually to care for such lot, plot, or part thereof, to the 
extent that the income derived by the corporation from such 
amount will permit * * *” 


Note that the cemetery corporation agrees to care for the plot 
“perpetually” to the extent that the income derived by the corporation 
from such amount (the care fund) will permit. It follows, therefore, 
that if at some future date the income from the care fund should prove 
insufficient, the cemetery would be justified in asking for additional funds. 


A cemetery corporation rarely grants a contract by which it under- 
takes unequivocable and unconditionally to render perpetual care. The 
agreement will invariably follow the language of the statute and will bind 
the cemetery to administer such care as the income it receives will allow. 


The statute further provides that moneys received by a cemetery 
corporation for the perpetual care and maintenance of any plot shall be 
kept separate and apart from its other funds, and that all such moneys are 
declared to be trust funds, and shall be invested in accordance with the 
requirements for the investment of trust property held by a cemetery 
(Sec. 92 MCL). The income arising therefrom must be used solely for 
the perpetual care and maintenance of the lot for which such income has 
been provided. Under no circumstances may a cemetery invade the 
principal. This safeguards the principal fund to the extent that the same 
is possible under the law. 


The writer, as well as cemetery operators in general, deplore the 
use of the term “perpetual care”. As we have shown, a sum of money 
deposited today with a cemetery under a perpetual care arrangement does 
not insure that a plot will be cared for forever. The writer has advo- 
cated that the term “perpetual care” should be changed to “endownment 
fund”. This title most nearly describes the purpose and objective of 
a fund for continuous care. It is accurate, and not misleading. 


We sincerely hope that nothing said herein will discourage the prac- 
tice of depositing care funds for long term maintenance of cemetery 
plots. A perpetual care expenditure most assuredly will suffice for a 
very substantial period of time. In most cases, the cemetery will never 
in the forseeable future call for additions above the initial cost. In any 
event, it is not uncommon for the care fund to yield sufficient income for 
fifty years or more. 


The advantage of a perpetual care fund is twofold. First, the plot 
owner is freed of the payment of special or annual care charges imposed 
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by the cemetery. The distinction between the perpetual care arrange- 
ment and special care is that the latter charge is assessed annually for 
those who wish to maintain plots under care from year to year, rather 
than provide for constant care under the perpetual care basis. Special 
care stops upon the failure to pay the annual charge. Moreover, the 
annual charge is subject to increase from time to time depending upon 
the needs of the cemetery. Secondly, in placing a lump sum with the 
cemetery, the plot owner is relieved of the concern that his last resting 
place may fall into disrepair after his death. However well intentioned 
they may be, the next of kin of the deceased sooner or later fail to pay 
care charges, and the plot will then become neglected. True it is that 
the cemetery is under a duty to furnish a degree of care, even when no 
care charges are paid; nevertheless, there is no comparison between this 
type of care and the attention given to a plot that is under annual or 
perpetual care. In the case of perpetual care, if in time the principal 
fund becomes inadequate, a cemetery will still continue to furnish the 
degree of care that the income will permit. Thus, the plot will be as- 
sured of continuous attention, even though limited in form. 


A word about provision for perpetual care in a will. The lawyer 
who is asked to include such a provision should contact the cemetery 
organization first and ascertain the charge for perpetual care. By doing 


so, he will also agree upon the particular work which will be performed 
such as cutting of the grass, repairing of gravestones or planting flowers 
and watering same. The lawyer can then include in the will the specific 
upkeep which the cemetery will undertake. In eliciting in advance from 
the cemetery the cost of perpetual care, it is possible to avoid embarass- 
ment after the death of the testator because otherwise, the cemetery may 
refuse to accept a sub-standard sum for perpetual care. A bequest for 
perpetual care may also be couched in language which does not fix a 
specific sum, but which gives the executor the right to establish a reason- 
able fund for such care. 


Answers to Advance Sheet Quiz 


. No—163 N.Y.S. 2d 812 6. Yes—149 F. Supp. 620 
. Yes—131 A 2d 729 7. No—163 N.Y.S. 2d 767 
. Yes—302 S. W. 2d 594 8. Yes—310 P. 2d 63 

. Yes—149 F. Supp. 83 9. Yes—163 N.Y.S. 2d 752 
. No—301 S. W. 2d 899 10. Yes—3 N. Y. 2d 58 
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Book Notes 


“THE LEGACY OF HOLMES AND BRANDEIS”, by Samuel J. 
Konefsky (Macmillan—$6.00). 


Professor Konefsky has written an intriguing interpretation of the 
impact of the philosophies of Holmes and Brandeis upon the American 
constitutional scene. This book should prove valuable to anyone inter- 
ested in probing beneath and behind the technical legal aspects of their 
constitutional opinions. 


For those seeking the “why” and “how” of the legal credos of these 
two giants of the American judicial process, the author has drawn upon 
the writings of an imposing array of their followers and critics alike; 
as source material, he interviewed many former law clerks of both 
Justices, as well as numerous scholars, lawyers and jurists close to them 
and their work; for further source material, the author seems to have 
studied extensively not merely the legal opinions of Holmes and Brandeis, 
but their extra-legal writings, speeches and personal backgrounds as well; 
finally, he has constructed his own interpretations of their work. 

The book develops the thesis that while most judges are content 
to interpret the existing law applicable to an agreed or resolved set of 
facts, Holmes and Brandeis stood head and shoulders above this norm 
as moulders of thought and law—statesmen in social justice and economic 
morality. 

Professor Konefsky builds his interpretation of Holmes as a social 
and economic conservative by family background and legal training, 
matured in his philosophy by the age of forty almost to the point of 
inflexibility; of Brandeis as an ex-corporation lawyer turned fighting 
reformer for social and economic justice for the individual, a crusader- 
jurist against industrial “bigness” as the destroyer of political freedom 
under our American capitalistic system; of both, despite their dissimilar 
social, political and economic views, standing so often side by side in 
constitutional interpretation. 


Dismissing as invalid the claim of certain biographers that the older 
Holmes increasingly fell under the spell of the younger Brandeis after 
the latter’s elevation to the Supreme Court, the author attempts to demon- 
strate that, in large measure, Holmes’ conservative economic instinct often 
yielded to Brandeis’ vastly superior knowledge of economics and social 
justice; that Holmes, the sometimes apathetic philosopher and venerator 
of the tradition of the common law, often bowed to the realities of 
Brandeis’ dynamic liberalism. (Continued on page 23) 


—MARGARET R. RUGGIERO, Editor 
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OPINION OF COMMITTEE ON PROFESSIONAL ETHICS 


Your letter states in substance that you are considering entering the 
practice of condemnation law; that there are available lists of real prop- 
erty about to be condemned, which set forth the owners thereof and the 
attorneys who had represented the owners when the latter acquired the 
properties. You inquire whether it would be proper for you to contact 
the attorneys thus listed for the purpose of representing such attorneys 
and their clients in condemnation proceedings. 


The Committee on Professional Ethics is of the opinion that such 
proposed activity would be in violation of the Canons of Professional 
Ethics, since it would constitute the solicitation of professional employ- 
ment. Moreover, it would tend to cause the attorneys thus contacted to 
solicit the cases in turn from the owners. In the latter connection it 
should be considered that the attorneys thus listed may be no longer the 
attorneys for the owners, since the records from which their names are 
obtained may relate to transactions concluded many years previously. 


There are only two exceptions to the general prohibition contained 
in Canon 27 to the solicitation of professional employment; and these two 
exceptions are sharply defined and permit only notice to members of the 
bar of general availability to render specialized services. The first ex- 
ception permits only listing in approved law lists and legal directories to 
the extent expressly provided in Canon 27. The second exception, in 
Canon 46, permits publication of “a brief dignified notice” of specialized 
legal services only in legal periodicals and like publications, for the pur- 
' pose of affording such information to lawyers desiring to avail them- 
selves of such specialized services. 


None of the exceptions to the prohibition against solicitation con- 
tained in Canon 27, nor any liberal construction thereof, can be deemed 
to permit the methods you inquire about, since such methods would con- 
stitute nothing less than direct solicitation of particular cases, and would 
not be relieved of offense against the Canons of Professional Ethics by 
the fact that the solicitations would be made to or through present or 
former attorneys for the proposed clients. 


The foregoing is solely an opinion of the Committee on Professional 
Ethics and has not been passed upon by the Brooklyn Bar Association. 


CHARLES WILSON, 
Chairman. 
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Committee on Memorials 


Vine H. Sits died on April 19, 1957, in the Long Island College 
Hospital, at the age of 82. He lived at 610 Carlton Avenue, Brooklyn. 


Mr. Smith was born in Hanover, Connecticut. He received his 
college education at Harvard College and then studied law at the Harvard 
Law School. He was admitted to the Bar in the Appellate Division, 
Second Department on April 17, 1904. 


He had a long active career in the practice of law. In 1915 he was 
appointed Assistant United States Attorney for the Eastern District of 
New York. From 1927 to 1934 he was an Assistant Corporation Counsel 
for the City of New York. In 1934 he assumed his duties as Assistant 
United States Attorney and in January, 1939, when his superior, Michael 
F. Walsh, then United States Attorney, became Secretary of State of 
New York, Mr. Smith was designated to fill that office. He continued 
as United States Attorney until the following December, when he as- 
sumed his duties as an Assistant United States Attorney and continued 
in that capacity until 1946. In that year, he returned to the private 
practice of law and opened offices at 190 Montague Street, where he 
remained until his death. 


Mr. Smith was elected to membership in the Association on Decem- 
ber 2, 1946. He was a member of the House Committee from 1947 to 
1949 and Chairman of the Committee on Federal Courts from 1950 
to 1953. He was also a member of the Federal Bar Association and the 
New England Society. 


He is survived by his wife, Ruby Smith, and a son, Vine Smith, Jr., 
and a daughter, Grace Cutler Smith, and a stepson, Wayne J. Farnham. 


Mr. Smith was a well-known figure in the law profession and his 


memory will be held in esteem by the bench and bar for a long time to 
come. 


Grorce W. Matueson, Dean Emeritus and Co-Founder of St. 
John’s University School of Law, died at his home in Southern Pines, 
North Carolina, on April 29, 1957, at the age of 62. Born in Glasgow, 
Scotland, he was brought to this country by his parents when he was 3 
years old. 
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In 1914 he received a B.A. degree at Columbia University. In 1917 
he was awarded a law degree by Brooklyn Law School and was admitted 
to practice on June 11, 1917 in the Appellate Division, Second Department. 


During World War I, he enlisted in the navy, and subsequently 
became a Lieutenant Commander in the Naval Reserve. 


Dr. Matheson devoted many of his years as a teacher and admin- 
istrator. From 1914 to 1917 he was principal of the Young Men’s 
Christian Association Preparatory School, Brooklyn. Later, he taught 
at the Brooklyn Law School for about 8 years, and gave up his post in 
1925, in which year he and the late Judge Philip A. Brennan founded the 
Law School at St. John’s University. Four years later he helped to 
found the Downtown Division of St. John’s and was its supervising 
Dean from 1929 to 1941. 


Until his retirement, in 1951, he continued to practice law and write 
text books and various legal subjects, including Agency, Damages and 
Evidence. 


In 1951 he was stricken with a heart attack and forced to retire 
from the active practice of law, and to leave his full time association with 
the University. He continued, however, to serve in an advisory capacity 


and was named Dean Emeritus. The school awarded him the President’s 
Medal, and in 1953 he was appointed to the University Council. 


Dr. Matheson was elected to membership in this Association on 
May 3, 1928. He actively participated in a number of committees. He 
was a member of the Committee on Legal Education from 1936 to 1940, 
and Chairman of the Committee from 1940 to 1951, and Delegate to the 
Joint Conference on Legal Education in 1939 to 1940 and again from 
1947 to 1952. 


He was also a member of the Committee on Judiciary from 1937 to 
1939, a member of the Committee on Co-operation of Young Lawyers 
from 1945 to 1948, a member of the Committee on Post War Readjust- 
ments from 1945 to 1947 and a member of the Committee on Representa- 
tion of the Association in the American Bar Association from 1949 to 


1952, and a representative at the American Bar Association Meeting in 
1946-47. 


Dr. Matheson leaves surviving his wife, the former Constance M. 
DePool. 


His memory will long be cherished as a result of the influence he 
exerted on the legal education of a vast section of the Bar. 
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JosepH Turst, Jr. died on May 2, 1957, at the age of 49. He resided 
at 109 Hayes Street, Garden City, at the time of his death. 

Born in Italy on December 8, 1907, his parents migrated to this 
country when he was about 6 years old. He obtained his early education 
in Brooklyn and studied law at St. John’s Law School, from which he 
was graduated in 1929. He was admitted to the Bar in the Appellate 
Division, Second Department, on March 11, 1931. At the time of his 
death, he had offices at 66 Court Street, and had been in the active 
practice of law in Brooklyn since he was admitted to practice. 

During World War II, Mr. Tursi volunteered for civil defense 
and patrolled the waterfront as a member of the New York City Patrol 
Corps. At the time of his death, he was a member of the Garden City 
Police Reserve. 

Mr. Tursi was elected to membership in the Association on Novem- 
ber 14, 1951, and was on the Committee on Labor Problems and 1n- 
dustrial Relations from 1953 until his death. He belonged to Circoli 
Justinian, a legal fraternity. 

He leaves his wife, Helena Tursi, two daughters, Anita and Diane 
and a son, Ronald. 

Mr. Tursi was quiet-spoken and modest in manner, and will long 
be remembered by the members of the Bar who were fortunate to know 


him for his sincere and gentlemanly ways. 


* * * 


FrepericK S. Martyn died on May 21, 1957, at his home at 
61 Muirfield Road, Rockville Centre, New York, in his 61st year of prac- 
tice. He was 82 years old. 

Born in Windsor, Vermont, the son of a minister, he received a 
classical education in New England schools. He was graduated from 
Dartmouth in 1894 and from Yale Law School in 1896. In the same 
year, he was admitted to practice in the Appellate Division, First Depart- 
ment. 

He was a partner in the firm of Ward and Martyn, formed in 1896, 
in Manhattan. He later located his office at 190 Montague Street, when 
the building first opened its doors to tenants, and remained there until 
his death. He shared offices in 1904 with the noted trial lawyer, Stephen 
Baldwin, and had a close friendship with Vine H. Smith, who pre- 
deceased him by about one month. 

Prior to 1910, Mr. Martyn was trial lawyer for the old Nassau Elec- 
tric Railroad and its successors. During this time, he met former Judge 
Philip A. Brennan, who was then the railroad doctor, and who later read 
law in the railroad attorney’s office. Mr. Martyn’s extraordinary success 
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with railroad cases won for him a high place among trial lawyers. His 
services were soon sought by both plaintiffs and defendants. Although 
the greater number of his cases related to negligence claims, he was con- 
sidered an authority in the field of master and servant law and was 
frequently called upon to act as Master in Admiralty cases pending in 
the United States District Court for the Eastern District of New York. 

Mr. Martyn was elected to membership in this Association on De- 
cember 23, 1912. He was Chairman of the Committee on Co-operation 
with Judicial Council and Law Revision Commission from 1936 to 1939; 
a member of the Committee on Supreme and Appellate Courts from 
1939 to 1952; and a member of the Committee for the Erection of a 
New Supreme Courthouse from 1941 to the time of his death. He was 
also a member of the Brooklyn Club and the Lawyers Club. 

He leaves surviving his wife, Helen Sawyer Martyn, four daughters, 
Mrs. Katherine Bradley, Mrs. Miriam Jocelyn, Mrs. Helen Sites and 
Mrs. Lorraine Rath, 17 grandchildren and 9 great-grandchildren. 


Whether in his office or under the provocation of a bombastic adver- 
sary during a trial, he was always restrained and maintained a dignified 
calm. He presented in his behavior the highest ideals of his profession. 
His passing creates a void that cannot readily be filled. 


Respectfully submitted, 
Puitip SCHARF, 
Chairman on Memorials, 
Brooklyn Bar Association. 


BOOK NOTES (Continued from page 17) 


“But each Justice, in his own way, has come to symbolize the never- 
ending struggle to infuse law and balance into the processes by which 
the people of the United States are governed. They differed greatly in 
intellectual taste, social perception, political ideals, and juristic method. 
Yet they were able to achieve almost complete accord in their exposition 
of the Constitution. The harmony between Justices Holmes and Brandeis 
is as illuminating a commentary upon the essentially flexible nature of 
America’s fundamental charter as one can expect to find in the whole 
field of judicial biography.” 

Written in smooth, non-technical language, this book merits the 
attention of every student of the American democratic process—lawyer 
or layman. 

Reviewed by: Harotp A. CANNOLD, 
Panel Member. 
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New Members 


The Committee on Admissions has received the following applica- 
cations for membership published pursuant to Art. II, Sec. 2, of the 
By-Laws: 

Active: 

Samuel W. Allen, 824 DeKalb Ave., Brooklyn 1, N. Y. 

Samuel Beinhart, 1566 Fulton St., Brooklyn, N. Y. 

Frederick Guminick, 189 Montague St., Brooklyn 1, N. Y. 

William S. Miller, 1440 Broadway, New York City, N. Y. 

S. Michael Oliva, 50 Court St., Brooklyn, N. Y. 

Julius L. Rassner, 50 Court Street, Brooklyn, N. Y. 

Albert A. Sclafani, 44 Court St., Brooklyn 1, N. Y. 

Junior: 

Charles F. Alario, 711 Ave. U, Brooklyn, N. Y. 

Gerald J. Beldock, 16 Court St., Brooklyn 1, N. Y. 

Michael Caputo, Supreme Court, Judicial Inquiry, Brooklyn 1, N. Y. 

Edward M. Cohen, 492 Sheffield Ave., Brooklyn 7, N. Y. 

Monroe Cohen, 16 Court St., Brooklyn 1, N. Y. 

Norman L. Dreyer, 16 Court Street, Brooklyn 1, N. Y. 

Irving Farber, 276 5th Avenue, New York 1, N. Y. 

Bernard Goldstein, 1505 W. 8th St., Brooklyn, N. Y. 

Meyer Goldman, 15 Park Row, New York City, N. Y. 

George H. Hearn, 80 Broad Street, New York 4, N. Y. 

Gerald S. Held, 44 Court St., Brooklyn 1, N. Y. 

Jerome Karp, 16 Court St., Brooklyn 1, N. Y. 

Allen Lashinsky, 1811 Ocean Parkway, Brooklyn, N. Y. 

Peretz Z. Miller, 52 Wall Street, New York 5, N. Y. 

Joseph R. Palumbo, 487 13th St., Brooklyn 13, N. Y. 

Martin E. Schwartz, 1728 E. 17th St., Brooklyn, N. Y. 

Abraham Spector, 16 Court St., Brooklyn 1, N. Y. 


The Committee on Admissions of which Mr. John H. Schmid, Chair- 
man, has approved the following applications for membership: 
Active: 

Herbert Glauman, 32 Court St., Brooklyn 1, N. Y. 

Jerome M. Leitner, 32 Court St., Brooklyn 1, N. Y. 

Morris Rubenstein, 32 Court St., Brooklyn 1, N. Y. 
Junior: 

Howard J. Diller, 551 5th Ave., New York 17, N. Y. 

Norman J. Landau, 20 Vesey St., New York 7, N. Y. 

Abraham Popish, 51 Chambers St., New York 7, N. Y. 

Gerald Seltzer, 26 Court St., Brooklyn 1, N. Y. 

Sherman E. Weiss, 153 Pierrepont St., Brooklyn 1, N. Y. 
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You may get quite a kick out of building a 
kitchen cabinet, or converting the attic into a 
rumpus room. Healthy relaxation, of course! 
But when you foot up the score, you'll rarely 
find that you have saved either money or time. 


The same rule holds good for most any job— 
like a title examination, for example. That’s 
why so many real estate attorneys don’t do it 
themselves. For economy, accuracy and expedi- 
tion, they place their title problems in the ex- 
perienced and protecting hands of TG&T. 
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